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STATEMENT OF FACTS

EIGuP plc (“CLAIMANT”) is based in Mediterranco and is one of the largest producers of

RSPO-certified palm oil and palm kernel oil. The opposing party is JAJA Biofuel

(“RESPONDENT”), a producer of biofuel based in Equatoriana. Since 2018, RESPONDENT has been

a subsidiary of Southern Commodities, which is seated in Ruritania.

2010-2018

2014

2016

CLAIMANT and Southern Commodities entered into approximately forty
contracts for the sale of palm kernel oil between 2010 and 2018. The
contracts were concluded by Mr Chandra, the COO of CLAIMANT, and
Ms Bupati, who worked in the purchasing department of Southern
Commodities. In each case, Ms Bupati submitted an offer to Mr Chandra.
If the offer was acceptable to him, he then sent her a contract with the
appropriate content, which she usually countersigned and returned to him
within a week. In three cases, however, she objected to the terms contained
in the contract within the same time frame. In five cases, she did not return
a signed version of the contract, but the unsigned contracts were

nevertheless performed by both parties.

During an arbitration between CLAIMANT and Southern Commodities,
Ms Bupati took a closer look at the General Conditions of Sale of
CLAIMANT (“GCoS pre-2016"). These contained an arbitration clause based
on the FOSFA/PORAM Contract Form 81, providing for arbitration under
the rules of a commodity arbitration institution. The GCOS pre-2016 also

contained a choice of law clause in favor of substantive Danubian law.

Mr Chandra informed Ms Bupati about the General Conditions of Sale of
CLAIMANT, version 2016 (“GCoS”), as part of their ongoing contract
negotiations. The arbitration clause in CLAIMANT’s contract template was
removed and, thereafter, found only in the GCOS. At the same time,
CLAIMANT replaced Art. 9 of the GCOS with the draft of the 2017 KLLRCA
model arbitration clause. In 2018, when the KLRCA changed its name to

AIAC, the clause was updated accordingly (“Arbitration Clause”).
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2018

28 March 2020

1 April 2020

9 April 2020

3 May 2020

30 May 2020

June 2020

30 October 2020

14 July 2021
14 August 2021
8 October 2021

8 November 2021

RESPONDENT was acquired by Southern Commodities, and Ms Bupati was

moved from Southern Commodities to RESPONDENT.

Ms Bupati and Mr Chandra discussed a possible contract for the purchase
of RSPO-certified palm oil at the Palm Oil Summit held in Capital City,
Mediterraneo (“Palm Oil Summit”). They agreed that if Ms Bupati sent
Mr Chandra a quotation, he would send her the contractual documents in
return. This was their previous modus operandi when concluding contracts.

Furthermore, they discussed legal terms, in particular, arbitration.

By email, Ms Bupati ordered 20,000t of RSPO-certified palm oil per annum

and asked Mr Chandra to prepare the necessary contractual documents.

CLAIMANT sent the contractual documents to RESPONDENT by email. This
email mentioned that the contract of sale (“Sales Contract”) would be
governed by the law of Mediterraneo and that the purchase would be subject
to the GCOS, which contained the Arbitration Clause, and which were not
attached to the email. The reference to the GCoS was also contained in the
contractual documents. Further, CLAIMANT requested that a signed copy of

the contract be returned for CLAIMANT’s files.

CLAIMANT and RESPONDENT (“Parties”) discussed formalities regarding

the letter of credit that RESPONDENT was contractually required to open.

RESPONDENT contacted several banks to get quotations for the letter of

credit.

Following the cinematic release of “Saving Lucy”, actions by environmental
activists gained traction and started to seriously affect RESPONDENT’s share

price.

CLAIMANT received a letter from RESPONDENT’s CEO, which declared the

“Termination of Negotiations” and renounced all existing contractual relations.
CLAIMANT served a Notice of Arbitration (“NoA”) on RESPONDENT.
RESPONDENT issued a Response to the NoA (“RINOA”).

Procedural Order No. 1 (“PO1”) was issued.

Procedural Order No. 2 (“PO2”) was issued.

2



3

4

u

MEMORANDUM FOR CLAIMANT University of Bern

INTRODUCTION

RESPONDENT is more concerned about its reputation than its obligation. Once the darling of

environmental groups, now the target of criticism, RESPONDENT wants to avoid two valid

agreements: The Arbitration Agreement and the Sales Contract. However, RESPONDENT cannot

have it both ways. It cannot rely on the contract when it works to its advantage and avoid its

responsibilities when it works to its disadvantage — pacta sunt servanda.

ISSUE 1:

ISSUE 2:

ISSUE 3:

The Tribunal has jurisdiction over this case since the Arbitration Clause in the GCoS
constitutes a formally and substantively valid Arbitration Agreement. It is valid
according to Danubian law, which applies as the law of the arbitral seat, in accordance
with the intention of the Parties, the applicable choice of law provisions, and the
validation principle. The choice of Mediterranean law governing the Sales Contract
does not apply to the Arbitration Agreement, which is a separate contract. Should the
law of Mediterraneo nevertheless apply (gz#od non), the CISG is not applicable to the
conclusion of the Arbitration Agreement, since it merely applies to contracts of sale.
In any event, the Arbitration Agreement would also be valid according to both the

non-harmonized contract law of Mediterraneo as well as the CISG.

The Parties concluded a contract to which they are bound. Their negotiations for the
sale of 20,000t of RSPO-certified palm oil led to the exchange of RESPONDENT’s offer
and CLAIMANT’s acceptance. Based on this shared consent, the Parties were no longer
at the negotiation stage, but instead, concluded a final and binding contract. Even if
CLAIMANT’s acceptance were to be considered a counteroffer (guod non), it was in turn
implicitly accepted by RESPONDENT. Further, it is irrelevant that the Sales Contract
was not countersigned, since neither the CISG nor the Parties required a

countersignature.

The GCoS were validly included in the Sales Contract. CLAIMANT made a sufficiently
clear reference to the GCoS. RESPONDENT was aware of the content of the GCoS and
accepted their inclusion in the Sales Contract. The requirements to implicitly include

standard terms in a contract of sale under the CISG have therefore been met.
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THE PARTIES VALIDLY AGREED ON THE JURISDICTION OF THE TRIBUNAL
The Tribunal has jurisdiction to hear this case, since the Arbitration Clause is valid. This clause
states that ““/a/ny dispute, controversy or claim arising out of or relating to this contract, or the breach, termination
or invalidity thereof shall be settled by arbitration in accordance with the ALAC Arbitration Rules. The seat of
arbitration shall be Dannbia [...]” |[R4, p. 32]. RESPONDENT claims that the Tribunal lacks jurisdiction
by alleging that the Arbitration Clause was not validly included in the contract [RNoA, p. 27 §14].
It will be shown that the Parties validly agreed on arbitration upon this Arbitration Clause
(“Arbitration Agreement”), since it was validly included in the Sales Contract, and the Parties had

reached a consensus regarding this clause.

The following legal framework is relevant: The /ex arbitriis the Danubian Arbitration Law (“DAL”),
since Vindobona in Danubia is the seat of arbitration [R4, p. 32]. The DAL is a verbatim adoption
of the UNCITRAL Model Law [PO7, p. 47 §3]. Furthermore, all countries involved in the present
case are member states of the New York Convention (“NYC”) [PO7, p. 47 §3]. Apart from
Danubia they are all contracting states of the CISG [PO7, pp. 46 et seq. §3]. Finally, the Parties agreed
during their telephone conference of 7 October 2021 to conduct the proceedings based on the
ATAC Arbitration Rules 2021 (“AIAC Rules”) [POT7, p. 46 (1]].

CLAIMANT will show that the Parties validly agreed on the jurisdiction of the Tribunal. Danubian
law governs the Arbitration Agreement (A) and under Danubian law the Arbitration Agreement is
valid (B). Should the law of Mediterraneo be found to apply to the Arbitration Agreement instead
(qnod non), the CISG does not apply to the conclusion thereof (C). In any event, the Arbitration

Agreement is also valid under the law of Mediterraneo (D).

A. THE LAW OF DANUBIA GOVERNS THE ARBITRATION AGREEMENT

To determine the validity of the Arbitration Agreement, it is necessary to identify the law that
governs it. Art. 9 of the GCoS contains a choice of law provision, which states that “/#/his contract
shall be governed by the substantive law of Danubia” |R4, p. 32]. While CLAIMANT decided to change the
applicable substantive law to Mediterranean law in January 2020, this change was not included in
the text of the GCoS at the time the Parties concluded the Arbitration Agreement [C7, p. 10 {13,
PO2, p. 50 §15]. It is uncontested that the Parties agreed that the law of Mediterraneo be applicable
to the Sales Contract, since CLAIMANT informed RESPONDENT about the change from Danubian
to Mediterranean law at the Palm Oil Summit [C7, p. 710 §73]. Furthermore, RESPONDENT
confirmed in the email of 1 April 2020 that the law of Mediterraneco governed the Sales

Contract [C2, p. 12; Letter of Acceptance and Declaration by ALAC, p. 38]. CLAIMANT will show that the
4
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Arbitration Agreement is not governed by this choice of law (I) but by the law of the arbitral seat,
which is Danubian law (II). Further, the application of Danubian law is in accordance with the

validation principle (IIT).

I. The choice of Mediterranean law is not applicable to the Arbitration Agreement
The Arbitration Agreement must be treated separately from the Sales Contract. Therefore, the law

applicable to the Arbitration Agreement must be determined independently.

The starting point for determining the meaning of a choice of law with respect to an arbitration
agreement is the separability presumption, which provides that an arbitration agreement is separate
from the undetlying contract [Bom I, p. 510; of. Lew/Mistelis/ Krill, §6-9; Redfern/ Hunter 1, §2.101].
This presumption is a cornerstone and a general principle of international arbitration [Bor 1, p. 376;
Gaillard/ Savage, {392]. The separability presumption prevents any party from avoiding arbitration
by alleging the invalidity of the undetlying contract [Graffi, pp. 25 et seq.; Lew/ Mistelis/ Krill, §6-9;
Redfern/ Hunter I, §5.100]. Therefore, the separability presumption ensures that the parties” originally
agreed upon intention to submit disputes to arbitration cannot be easily circumvented [Graffz, p. 26,

Lew/ Mistelis/ Kroll, §6-10; Redfern/ Hunter I, §§2.101 et seq.].

The Tribunal is bound by the separability presumption in the present case as is stated in the DAL
and in the AIAC Rules. Art. 16(1) DAL enshrines the separability presumption by stating that
“[...] an arbitration clanse which forms part of a contract shall be treated as an agreement independent of the other
terms of the contract”. Furthermore, the Parties chose arbitration rules which emphasize the
separability presumption. Art. 20.1(a) AIAC Rules stipulates the separability presumption using the
same wording as the DAL. The fact that arbitration rules derive their authority from the intentions
of the parties leads to the conclusion that /... ] where parties have referred to arbitration rules which enshrine
the principle of the antonomy of the arbitration agreement, those parties are presumed to have intended that the

arbitration agreement be treated separately from the main contract” |Gaillard/ Savage, §393).

Due to the separability presumption, the arbitration agreement and the underlying contract may be
governed by different laws [O#/ Producer Case; Born I, pp. 510 et seq.; Gaillard/ Savage, §§412 et seqq.;
Redfern/ Hunter 1, §3.13; Waincymer, p. 135]. This holds true under Art. 36(1)(a)(i) DAL and
Art. V(1)(a) NYC, since the parties can choose the applicable law specifically for the arbitration
agreement [¢f Bormn I, p. 529; Redfern/ Hunter I, §3.14]. Further, pursuant to Art. 13.5(a) AIAC Rules,
the power of the Tribunal includes “determining the rules or law applicable to the substance of the dispute and

the law governing the arbitration agreement in the absence of any agreement by the Parties”. Hence, the Tribunal
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has the power to determine the law applicable to the Arbitration Agreement independently from

the law applicable to the Sales Contract.

CLAIMANT will demonstrate that the choice of Mediterranean law does not cover the Arbitration
Agreement, because the Parties did not intend it to do so (1) and the choice of law governing the

Sales Contract should not presumptively extend to the Arbitration Agreement (2).

1. The Parties did not choose the law of Mediterraneo to govern the Arbitration
Agreement

The law governing the Arbitration Agreement must be determined in accordance with the principle

of party autonomy, which enables parties to specify the law applicable to an arbitration agreement

[¢of- Art. 13.5(a) ALAC Rules; Artt. 34(1)(a)(i) and 36(1)(a)(z) DAL; Art. V(1)(a) NYC]. In the case at

hand, the Parties neither explicitly (a) nor implicitly (b) chose the law of Mediterraneo to govern

the Arbitration Agreement.

a) No explicit choice of law exists for the Arbitration Agreement

An explicit choice of law of an arbitration agreement must be expressed in words [Ashford, p. 292)
and in itself provide a clear indication which law applies to the arbitration agreement [Cxernich,
p. 78]. In the GCoS pre-2016 there was a separate choice of law clause in Art. 9bis, which stated
that the contract was to be “governed by the substantive law of Danubia” (emphasis added) [PO2,
p. 51 §24]. Arbitration was not expressly mentioned in this clause. Further, the reference to
substantive law indicates that only the underlying contract was supposed to be governed by the
choice of law clause and not the arbitration agreement as a procedural contract [¢f. nfra §27).
Therefore, Art. 9bis GCoS pre-2016 did not contain an explicit choice of law for the Arbitration

Agreement.

When CLAIMANT replaced its former arbitration clause in 2016 with the model arbitration clause
of the KI.LRCA, the choice of law clause was included in the new Arbitration Clause in Art. 9 GCoS
[PO2, p. 51 §24; ¢f R4, p. 32]. Further, the text of the choice of law clause was replaced by the
proposed text of the draft of the 2017 KLRCA model arbitration clause [#bid.]. The new provision
states that “/#/his contract shall be governed by the substantive law of Danubia” [R4, p. 32]. The similar
wording to the clause contained in the GCoS pre-2016 indicates that CLAIMANT understood the
new choice of law clause in the same way, specifically that it was merely supposed to govern the
Sales Contract and not the Arbitration Agreement. Therefore, no explicit choice of law exists for

the Arbitration Agreement.
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The lack of an explicit choice of law is confirmed by the fact that the Parties exclusively referred
to the Sales Contract when they agreed — deviating from their previous practice — to apply
Mediterranean law rather than Danubian law. In the email of 1 April 2020, RESPONDENT
mentioned “/...] the submission of the sales contract to Mediterranean law |...J” (emphasis added) [C2,
p. 12]. Furthermore, CLAIMANT stated in the email of 9 April 2020 that “/.../ the sale will be governed
by the law of Mediterraneo” (emphasis added) [C4, p. 77]. According to this correspondence, the Parties
merely explicitly chose the law of Mediterraneo to govern the Sales Contract and not to govern the

Arbitration Agreement.

b) No implicit choice of Mediterranean law exists for the Arbitration Agreement

The existence of an implicit choice of law for the arbitration agreement would require clear
evidence that the parties mutually intended to agree on a certain law [Czernich, p. 79|, which is not
the case here. The reason for changing the chosen substantive law from Danubian to
Mediterranean law was a potential substantive issue of the Sales Contract [C7, p. 70 §13; PO2,
p. 49 §14]. In January 2020, one of CLAIMANT’s lawyers suggested changing the applicable law to
the law of Mediterraneo, because this would be more favorable for CLAIMANT with respect to
supply chain issues [/bid.]. Based on this, the Parties agreed to apply Mediterranean law to the Sales

Contract [supra (8, 17].

In addition, there is no apparent reason why the Parties would have intended to choose
Mediterranean law to apply to the Arbitration Agreement as well. On the contrary, it would not be
reasonable to choose a law to govern the Arbitration Agreement, under which its validity would be
subject to stricter requirements [¢f. Graffi, p. 35; infra {44 et seqq., 63 et seqq., 67]. The Parties rather
intended that the law of Danubia — as the law of the arbitral seat — continue to apply to the
Arbitration Agreement [znfra [§26 et seqq.]. This is underscored by the clear advice of CLAIMANT’s
counsel not to change Danubia as the seat of arbitration when changing the choice of law clause
to Mediterranean law [PO2, p. 50 (15]. For these reasons, the choice of Mediterranean law does

not constitute an implicit choice of law governing the Arbitration Agreement.

2. The choice of law governing the Sales Contract shall not presumptively extend
to the Arbitration Agreement

In Enka v. Chubb and Kabab-Ji v. Kout (UK), the UK Supreme Court held under English law that if

the law applicable to the arbitration agreement is not specified, the choice of law governing the

underlying contract presumptively applies to the arbitration agreement and still applies even if it is

different from the chosen seat of arbitration. This presumption, however, does not apply in the

present casc.
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First, the legal background is different. Danubia is a civil law country [PO2, p. 53 (36] and has
adopted the UNCITRAL Model Law [PO7, p. 47 §3], whereas the common law system of England
and Wales has not adopted the UNCITRAL Model Law. The UK Supreme Court applied English
common law rules for resolving conflicts of law and found that /... ] businessmen should not be taken to
have intended that different systems of law should apply to their relationship |[...]” |Enka v. Chubb). Accordingly,
the choice of law governing the Sales Contract should presumptively apply to the Arbitration
Agreement as well [id]. However, because in the present case, Art. 36(1)(a)(l)) DAL and
Art. V(1)(a) NYC apply [¢f PO2, p. 52 §32; infra §31], one must come to a different conclusion.
According to the default rule provided by these provisions, the law of the seat applies absent a
choice of law specifically for the arbitration agreement [infra §§30 et seqq.] and not presumptively
the choice of law governing the undetlying contract [¢f Berger II, p. 320; Chan/ Jim Yang, p. 643;
Working Group 11, §284].

Second, applying a presumption that parties intend to submit their arbitration agreement to the
same law as the underlying contract would not correspond to the principle of party autonomy. In
reality, parties very rarely consider the arbitration clause when choosing the law governing the
underlying contract [Berger 11, p. 320; Bernardini, p. 197; Born 1, p. 572; Plavec, p. 103). Therefore, when
choosing the law of the underlying contract, the parties have the terms of this contract and not the
arbitration agreement in mind [Poudret/ Besson, §297; of. Born I, pp. 535 et seq.]. As shown above, the
Parties only had the Sales Contract but not the Arbitration Agreement in mind when they agreed
on the law of Mediterraneo [supra (16 et seqq.]. Hence, it would be an intention imputed to the
Parties to assume that they intended to apply the law of Mediterraneo to the Arbitration Agreement

(¢ Chan/ Jim Yang, pp. 642 et seq.).

Third, the separability presumption does not support the extension of the choice of law governing
the undetlying contract to the arbitration agreement, since the arbitration agreement is to be treated
as a separate contract [Berger I1, p. 319; Born I, p. 535; Czernich, pp. 79 et seq.; Scherer/ Jensen, pp. 673 et
seq.; of. Bulbank case]. Thus, the law governing the Arbitration Agreement must be determined
independently from the Sales Contract [supra §§9 et seqq.]. This is especially true in the present case,

because the separability presumption must be applied and given particular weight [s#pra §17].

In conclusion, the law of Mediterraneo should not presumptively apply to the Arbitration
Agreement, as it is stipulated by the UK Supreme Court. Rather the law of the arbitral seat shall
apply [infra §§25 et seqq.], which is in line with several relevant court decisions [Bulbank Case; Isaac
Glecer v. Moses Israel Glecer; Kabab-[i v. Kout (France); National Thermal Power v. Singer] and arbitral awards
[Oz/ Producer Case; Plant Case.
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II. The law of the arbitral seat is applicable to the Arbitration Agreement

In the following, it will be shown that having chosen Danubia as the seat of arbitration, the Parties
made an implicit choice of law for the Arbitration Agreement to be governed by Danubian law (1).
If the Tribunal finds that the choice of the arbitral seat does not in itself constitute an implicit
choice of law, the application of the law of the arbitral seat is further mandated by the default rule

provided for in the DAL and the NYC (2).

1. The choice of Danubia as the arbitral seat constitutes an implicit choice of law
In accordance with Art. 14.1 ATAC Rules, which gives the parties the freedom to agree on a seat
of arbitration, the Arbitration Clause provides for Danubia as the chosen seat of arbitration [R4,
. 32]. This choice has not been disputed by RESPONDENT [¢f. RNoA, pp. 25 et seqq.]. By stipulating
Danubia as the seat, the Parties implicitly agreed that the law of Danubia shall apply to the

Arbitration Agreement.

The “/c/hoice of the seat indirectly effects a choice of the law governing the arbitral procedure. |...] Rather than
directly choosing the law that governs the arbitration, the parties select a seat in a given state and the arbitration law
of that state will apply, by operation of law” |Kaufmann-Kobler, p. 1319; ¢f. Japan Educational v. Kenneth ]. Feld;
Commentary to Trans-Lex Principle XI1.1]. The aspects governed by the law of that state — the /ex
arbitri — are also interrelated with the terms of the arbitration agreement, since the principal purpose
of an arbitration agreement is to serve as a “procedural contract” [Schwab/Walter, Chapter 7 §37;
Wagner, pp. 578 et seq.] prescribing the procedures of the arbitral process [Born I, p. 537]. As a result,
the choice of the seat implies a choice of law for the arbitration agreement [Bom I, pp. 537 et seq.;
¢f- Berger, §20-57]. By explicitly choosing Danubia as the seat of arbitration in the GCOS [R4, p. 32],
the Parties implicitly chose the law of Danubia as the /x arbitri governing all aspects of the arbitral
proceedings. Given that the procedure is subject to Danubian law, it follows that the relevant
procedural contract — the Arbitration Agreement — should be subject to the same law, because “/7/¢
makes no sense to subject the arbitration agreement — whose basic and principal purpose is to prescribe the procedures
of the arbitral process — to a different law from that of the arbitral seat — whose law governs exactly the same arbitral

process, sometimes in mandatory terms”’ [Born 1, p. 537].

Considering the choice of the arbitral seat as an implicit choice of law for the arbitration agreement
is in line with the view of many authorities as well as case law [Petrasol B v. Stolt Spur; Thai-Lao v.
Laos; Born 1, pp. 537 et seq.; Glick/ 1V enkatesan, p. 146, Kaufmann-Kobler, p. 1319; of. Berger 1, §20-57;
Plavee, p. 105]. Applying the law of the seat to the arbitration agreement has an important
harmonizing effect [¢f Berger I, p. 316, Commentary to Trans-Lex Principle XI17.1]. Contrary, subjecting

the substantive validity of the arbitration agreement and the arbitral proceedings to two different
9
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laws would give rise to uncertainties and possibilities of conflict that contradict the objectives of
arbitration and the implicit choice the parties have made [Borz 1, p. 537; ¢f. Plavec, p. 109). Therefore,
it should be assumed that parties intend to have all questions relating to the arbitration agreement
settled in accordance with the lex arbitri [of. Glick/V enkatesan, p. 146). Consequently, in order to
avoid uncertainties and conflicts, the Arbitration Agreement shall be governed by Danubian law as

the Jex arbitri.

In conclusion, by choosing Danubia as the seat of arbitration, the Parties made an implicit choice

of law in favor of Danubian law being applicable to the Arbitration Agreement.

2. Alternatively, the DAL and the NYC provide for a default rule that the law of
the arbitral seat shall apply

According to Art. 13.5(a) AIAC Rules, the arbitral tribunal is empowered to determine the law

governing the arbitration agreement in the absence of any agreement by the parties. If the Tribunal

finds that the choice of the seat cannot be considered as an implicit choice of law, the law of the

arbitral seat — ze. Danubia — would still be applicable to the Arbitration Agreement according to

the default rule in the DAL and NYC.

The default rule provided by the DAL and the NYC should generally be considered, when
determining the law applicable to the arbitration agreement [Berger II, pp. 316 et seq.; Born 1, p. 527).
All countries involved in the present case — Mediterraneo, Danubia and Equatoriana — are member
states of both the DAL and the NYC [PO7, p. 47 §3]. Therefore, courts in Danubia determine the
law applicable to the arbitration agreement according to the aforementioned provisions [POZ2,
p. 52 §32]. An award rendered by the Tribunal, which complies with the default rule provided by
the DAL, would not be set aside by state courts in Danubia. Furthermore, such an award would
be enforceable under the NYC [¢f Waincymer, p. 137]. Art. 1.5 AIAC Rules states that ““/...] he
Arbitral Tribunal [...] shall make every reasonable effort to ensure that all Awards are legally enforceable”.
Therefore, in order to comply with this provision, the Tribunal should consider the provisions that

will apply in setting aside and enforcement procedures.

According to Art. 34(2)(a)(i) DAL, an arbitral award may be set aside by the competent court if the
arbitration agreement “/.../ is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of this State [i.e. Danubia] |...]”. The same applies, according to
Art. 36(1)(2)(i) DAL, to the refusal of recognition or enforcement of an arbitral award.
Accordingly, absent a choice of law by the parties for their arbitration agreement, the law of the

arbitral seat applies to proceedings for setting aside an arbitral award.

10
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Furthermore, the same default rule applies for recognition and enforcement according to
Art. V(1)(a) NYC [D: Pietro, p. 73]. Due to the substantially identical wording, the structure and the
purpose of Art. V(1)(a) NYC, Artt. 34(2)(a)(1) and 36(1)(a)(1) DAL, it is submitted that the same
analysis should apply to all these provisions [Borz I, p. 568; Ortolanz, p. §59]. This rule, set out in
Art. V(1)(a) NYC, also applies to proceedings for the recognition and enforcement of an
arbitration agreement pursuant to Art. Il NYC [Bom L, pp. 529 et seq.; Wilske/ Fox, Art. 11 §§289 et

seq.].

The arbitration agreement has the closest connection to the arbitral seat [Berger 11, pp. 315 et seq.;
Born 1, p. 536; Plavec, pp. 105 et seq.; Scherer/ Jensen, p. 679; Redfern/ Hunter 11, §2-90]. Likewise, the
default rule provided by the DAL and the NYC is also based on this premise [¢f. Scherer/ Jensen,
p. 679]. This is because an arbitration agreement is to be considered a procedural contract
[supra §27] and, therefore, has almost identical regulatory content as covered by the lex arbitri [Born 1,
p. 537]. Accordingly, the arbitration agreement often regulates the same procedural aspects as the
lexc arbitri [supra §27]. Therefore, the Arbitration Agreement has the closest connection to the /ex

arbitri and the arbitral seat. No reason exists in the case at hand to deviate from the default rule.

As shown above, if the Tribunal finds that there has been no implicit choice of law by the Parties,
the Tribunal should consider the default rule provided by the DAL and the NYC, as it would apply
in both setting aside and enforcement proceedings. Accordingly, the Arbitration Agreement is

governed by Danubian law as the law of the arbitral seat.

III. According to the validation principle, the law of Danubia, as the law under
which the validity of the Arbitration Agreement is least contested, applies

In order to ensure the Parties’ primary objective of submitting their disputes to arbitration, the law

shall apply under which the Arbitration Agreement is rather validated than invalidated. Therefore,

Danubian law applies to the Arbitration Agreement, since it has more lenient requirements for the

validity of an arbitration agreement than Mediterranean law.

The main motive for the parties to conclude an arbitration agreement is to settle their disputes in
a final, efficient, and neutral procedure [Bom 11, §53; of Redfern/ Hunter I, §§1.94 et seqq.]. Thus, it
should be assumed that the parties always intend to conclude a valid arbitration agreement [zb:d.].
In the present case, Mr Chandra emphasized at the Palm Oil Summit that no dispute resolution
mechanism other than arbitration was an option for CLAIMANT [C7, p. 70 §17]. Being aware of this,
Ms Bupati nevertheless made an offer by email on 1 April 2020 in which she did not generally

oppose subjecting the contract to arbitration [C2, p. 72]. Hence, she necessarily accepted the

11
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submission to arbitration. She merely expressed concerns about investment arbitration, because of
the strong opposition to it in Equatoriana, and therefore, she suggested selecting a non-industry
related arbitration institution [C2, p. 12; C5, p. 18 §5]. However, when Ms Bupati raised these
concerns, she admittedly had forgotten about the amendment to the Arbitration Clause that now
subjects disputes arising under the Sales Contract to the non-industry related AIAC Rules, which
are in line with RESPONDENT’s interests [RINoA, p. 27 (12]. Furthermore, her concerns about the
opposition in Equatoriana were unfounded, because the Parties are not subject to investment
arbitration but rather to commercial arbitration [¢f C5, p. 18 [5]. Consequently, both Parties viewed
arbitration as their preferred dispute resolution mechanism and agreed to entrust a non-industry

institution with the administration of potential disputes arising from the Sales Contract.

To ensure the parties’ intention, courts and arbitral tribunals should apply the law that validates the
arbitration agreement, rather than the law that invalidates it [Blood Pressure Case; Berger 11, p. 313;
Born 11, §56, ¢f. Yang, p. 135]. This is in accordance with the validation principle [/bid.], which is
recognized by both the NYC and the DAL. Namely, Art. II(1), (3) NYC establishes a rule of
presumptive validity applicable to international arbitration agreements [Berger 11, p. 317; Born 1,
p. 530; Yang, p. 135]. As Born explains, ““[rjead in conjunction, these two provisions [Art. 11(1), (3)] establish
a uniform international rule that international arbitration agreements are presumptively valid and enforceable, subject
only to defined exceptions determined by reference to generally-applicable rules of contract law |[...[” [Born 11, §27].
Art. I NYC is paralleled by Art. 8 DAL [Binder, p. 147; Born 1, p. 567; ¢f. Yang, p. 135]. Thus, under
these provisions, there is an implied choice of law by the parties in favor of the law that will confirm

their arbitration agreement rather than invalidate it [Bom I, p. 615].

CLAIMANT will show that the validity of the Arbitration Agreement is least contested under
Danubian law [¢f. infra [§44 et seqq., 63 ¢t seqq., 67]. Therefore, according to the validation principle,

Danubian law is applicable to the Arbitration Agreement.

B. THE ARBITRATION AGREEMENT IS VALID ACCORDING TO THE LAW OF DANUBIA
An arbitration agreement comes into existence if the form requirements (formal validity)
[Lew/ Mistelis/ Krill, §7-5] and the requirements for the conclusion of a contract (substantive
validity) [Graffi, p. 47, Lew/ Mistelis/ Krill, §7-34] are fulfilled. CLAIMANT will show that the Tribunal
has jurisdiction to hear this case since the Arbitration Agreement is formally (I) and

substantively (II) valid according to the law of Danubia.

12
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I. The Arbitration Agreement is formally valid, since the formal requirements of
Art. 7 DAL have been met

Danubia adopted Option 1 of Art. 7 UNCITRAL Model Law, which provides the formal

requirements of an arbitration agreement [PO7, p. 47 §3]. According to this provision, the

Arbitration Agreement is formally valid, since the requirements of Art. 7(2) in conjunction with

Art. 7(6) DAL have been met.

The formal validity of an arbitration agreement is governed by the law of the arbitral seat [Berger 11,
p. 324, of Born 1, p. 663). 1f an arbitration agreement provides for arbitration in a jurisdiction, which
has adopted the UNCITRAL Model Law, the formal requirements of its Art. 7 apply [Bom I,
p. 665]. This is provided by Art. 1(2) DAL stating that the provisions of this law apply to any
arbitration agreement providing for arbitration within national territory of a Model Law country
[¢f Born 1, p. 661; Lew/Mistelis/ Kroll, §6-45]. Thus, because Danubia is the seat of arbitration and
has adopted the UNCITRAL Model Law [PO7, p. 46 §3], the DAL applies to the formal validity.

Applying Art. 7 DAL, the Arbitration Agreement is formally valid. Art. 7(2) DAL states that “/z/he
arbitration agreement shall be in writing’. According to Art. 7(6) DAL, this requirement is also met by a
“[...] reference in a contract to any document containing an arbitration agreement [...], provided that the reference
is such as to mafke that clause part of the contract’. A reference or other links to a written contractual
document containing an arbitration clause is therefore sufficient to establish the formal validity of
the arbitration agreement [Holtzmann et al., p. 103; Working Group 117, §17]. It is sufficient if the
reference only refers to the document without specifically mentioning the arbitration clause therein
|Guangdong v. Chin Shing; Gaillard/ Savage, §495-1; Working Group 1, §19; Working Group 111, §30).
Furthermore, Art. 7 DAL does not require any of the parties’ signatures [Daouda, p. 29; Holtzmann
¢t al., p. 156]. Thus, the fact that RESPONDENT did not sign the Sales Contract [C3, p. 76] is no
hindrance for the formal validity of the Arbitration Agreement. In the present case, the GCoS
contain the written Arbitration Clause [R4, p. 32]. There is a reference in the Sales Contract, which
states that the “Seller’s General Conditions of Sale apply” |C3, p. 13]. Whether the reference is such as
to make the clause part of the contract is to be answered under the law applicable to the substantive

validity [¢f Working Group 117, §17; Holtzmann et al., p. 156; infra ({44 et seqq.]. This reference,

together with the Arbitration Clause, constitutes a formally valid arbitration agreement in writing.

13
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II. The Arbitration Agreement is substantively valid since the GCoS were validly
included in the Sales Contract

In order for an arbitration clause contained in standard terms to be substantively valid, the standard

terms need to be included in the underlying contract [¢. Born I, p. 878]. The DAL does not contain

any special rules for the formation of arbitration agreements beyond those in Art. 7 DAL [PO2,

p. 53 §35]. It instead leaves the issue of substantive validity to the contract law of Danubia, which

is based on the UPICC [7bid]. Applying Danubian contract law, the Arbitration Agreement is

substantively valid since the GCoS were validly included in the Sales Contract.

Where one party uses standard terms in concluding a contract, the general rules on formation apply,
subject to Artt. 2.1.20-2.1.22 UPICC [Ar. 2.1.19(1) UPICC). Therefore, “/...] standard terms are
incorporated into the contract if they formed part of an offer that was accepted’ [Naude, Art. 2.1.19 (6,
¢f Brodermann, p. 62). 1f the standard terms are contained in a separate document, the parties must
expressly refer to the standard terms in order for them to be included in the contract [Bridermann,
p. 62y Naudé, Art. 2.1.19 §12]. In the present case, the Parties concluded the Sales Contract
[infra §§69 et seqq.], which contains an explicit reference to the GCoS [C3, p. 13; C4, p. 17].

The fact that CLAIMANT did not provide RESPONDENT with the GCoS [NeoA, p. 5 §7], when the
Parties concluded the Sales Contract does not hinder its valid inclusion. Under Danubian contract
law, the inclusion of standard terms in an existing contract merely requires a clear statement that
such conditions are to be applied but does not require that they are made available to the other
party [PO7, p. 47 [3]. Consequently, the requirements for the inclusion of the GCoS in the Sales
Contract under Danubian contract law have been met and therefore, the Arbitration Agreement is

substantively valid.

C. SHOULD THE LAW OF MEDITERRANEO BE FOUND TO GOVERN THE ARBITRATION
AGREEMENT, THE CISG IS NOT APPLICABLE TO THE CONCLUSION THEREOF
In the event that the law of Mediterraneo applies to the Arbitration Agreement, it is governed by
the non-harmonized contract law of Mediterraneo, while the Sales Contract is governed by the
CISG [infra §§70, 109). This is a consequence of the separability presumption [¢f. supra 9 et seqq.].
The CISG is not applicable to the conclusion of the Arbitration Agreement, since it is merely
applicable to the conclusion of contracts of sale (I). Further, the Tribunal should not apply the
CISG to the Arbitration Agreement, because the jurisprudence in Danubia rejects its

application (II).

14
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I. The CISG is merely applicable to the conclusion of contracts of sale
CLAIMANT will show that, according to Artt. 1-4 CISG, the application of the CISG is limited to
contracts of sale (1) and that Artt. 19(3) and 81(1) CISG do not extend the scope of the CISG to

arbitration agreements (2).

1. Artt. 1-4 CISG limit the scope of the CISG to contracts of sale

The CISG does not intend to regulate the conclusion of the Arbitration Agreement. Pursuant to
Artt. 1-3 CISG, the sphere of application of the CISG is limited to contracts of sale [Kril, p. 45].
Therefore, no one would apply the CISG to an arbitration agreement that was concluded as a
separate agreement after a dispute arose or after the main contract was concluded [z67d.]. “That the
arbitration agreement is incorporated into a contract in the form of an arbitration clanse does not change its nature
as a separate contract, as is evidenced by the doctrine of separability” |Kroll, p. 45; of. Flecke-Giammarco/ Grimm,
p. 47]. Consequently, whether the parties concluded an arbitration clause is a question outside the

sphere of application of the CISG [Krill, p. 45].

Art. 4 CISG stipulates that the CISG is merely applicable to the conclusion of contracts for the
sale of goods and to the rights and obligations of the seller and buyer arising therefrom. In other
wortds, the CISG only governs substantive issues since procedural issues are not covered by the
CISG [Gutta-Werke v. Dirken-Gutta; Spare Parts Case]. The arbitration agreement is not a contract of
sale [Huber, Art. 4 §43] but a procedural contract regulating the process of dispute settlements
[supra §27). Furthermore, the rights and obligations related to an arbitration agreement do not arise
from the sale of goods, as would be required by Art. 4 CISG [¢f. Fillers, p. 688]. Consequently, the
conclusion of the arbitration agreement is not within the scope of Art. 4 CISG [Huber, Art. 4 [43],

and therefore, not subject to the CISG.

Moreover, the provisions on contract formation of the CISG [Ar#t. 14 et seqq. CISG] are merely
applicable to the formation of contracts of sale. They do not apply to other agreements
(e.g. arbitration agreements) that may be concluded as part of a contract of sale [¢f. Industrial Product
Case; Huber/ Mullis, p. 61]. The requirements under Art. 14(1) CISG only refer to classic sales
elements (z.e. “goods”, “quantity”, “price”) [Huber/ Mullis, p. 61, ¢f. Spagnolo, Art. 14 §2]. Even if one
would consider these provisions to be applicable to an arbitration agreement (g#od non), the practical
gain of doing so would be small, while complicating the matter [¢f Huber, Art. 4 [43]. Outside of
questions of contract formation pursuant to Artt. 14 et seqq. CISG, all other aspects of substantive
validity would, in any case, be governed by the applicable (domestic) law according to

Art. 4(a) CISG [Huber, Art. 4 §43; o Garro 11, pp. 117 et seq.]. Thus, the validity of the Arbitration

Agreement would still be governed by the non-harmonized law of Mediterraneo. To avoid
15



52

53

54

b

u MEMORANDUM FOR CLAIMANT University of Bern

unnecessary complexities as to which law applies to which aspect of the Arbitration Agreement,
CLAIMANT requests that the Tribunal submits the Arbitration Agreement in its entirety to the

non-harmonized law of Mediterraneo, instead of the CISG.

2. Artt. 19(3) and 81(1) CISG do not extend the scope of the CISG to the Arbitration
Agreement

RESPONDENT is likely to rely on the Mace Case of the German Federal Court of Justice (“BGH”),

which, to a certain extent, applied the CISG to an arbitration agreement. The BGH justified its

holding by stating that Artt. 19(3) and 81(1) CISG speak in favor of an application. However,

CLAIMANT will show that this assumption is incorrect, since these provisions are not about the

validity of arbitration agreements, but instead, merely address the relationship of an arbitration

agreement to a contract of sale [Huber, Art. 4 [43; of Flecke-Giammarco/ Grimm, p. 49).

According to Art. 19(1) in conjunction with Art. 19(2) CISG, a reply to an offer which purports to
be an acceptance, but which contains material additions, limitations, or other modifications, is a
rejection of the offer and constitutes a counteroffer. Art. 19(3) CISG states that ““/a/dditional or
different terms relating, among other things, to |[...] the settlement of disputes are considered to alter the terms of the
offer materially”. Despite this wording, which might be read to imply that a contract of sale covers
an arbitration agreement, it will be shown in the following that Art. 19 CISG does not relate to the
scope of the CISG. Art. 19 CISG applies to all additions, limitations, and other modifications of
an offer and is not limited only to those that otherwise fall within the material scope of the CISG
[Fillers, p. 681]. This interpretation complies with the text of Art. 19 CISG, which does not make a
distinction between terms governed in principle by the CISG and those falling outside its scope
[2bid.). Consequently, Art. 19(3) CISG does not presuppose that arbitration agreements are covered
by the CISG. Instead it simply states that they could generally be of such importance that the
insertion or modification of such a clause during the negotiation process might also affect the

conclusion of the contract of sale [Huber/ Mullis, p. 61 ¢f Flecke-Giammarco] Grimm, p. 49).

Furthermore, the legislative history does not provide support for the assumption that the CISG
was meant to apply to arbitration agreements. The delegates at the Vienna Conference in 1980 did
discuss the language of Art. 19(3) CISG [Official Records, pp. 284 et seqq.]. However, the delegates did
not discuss arbitration agreements or any such expansion of the CISG’s scope of application as
determined by Artt. 1-6 CISG [Fillers, p. 686; Official Records, pp. 284 et seqq., 328 et seq.]. Hence, the

CISG drafters never intended to subject arbitration agreements to the CISG.
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Art. 81(1) CISG states that ““/ajvoidance does not affect any provision of the contract for the settlement of
disputes [...]”. This wording might be read to imply that a contract of sale covers an arbitration
agreement and is also governed by the CISG. However, Art. 81(1) CISG only reflects the
separability presumption [Flecke-Giammarco/ Grimm, p. 49; 1V orobey, pp. 137 et seq.; of. Garro I, p. 238).
Indeed, Art. 81(1) CISG merely states that the avoidance of the contract of sale does not extend
to the arbitration agreement [Flecke-Giammarco/ Grimm, p. 49). Consequently, the provision does not
affect national arbitration law. It only limits the effects of a contract of sale on an arbitration
agreement [Fllers, p. 683]. In conclusion, Art. 81(1) CISG does not extend the scope of the CISG

to the Arbitration Agreement as part of the Sales Contract.

Lastly, there is yet another reason why RESPONDENT cannot rely on the Mace Case, because the
BGH decided that the CISG is applicable to the conclusion of an arbitration agreement, at least in
those cases in which the form requirements of Art. II(2) NYC are not met. In such cases, the
national substantive law or the law according to the conflict of laws rule shall apply, in accordance
with the most favorable law test under Art. VII(1) NYC. The BGH did not rule on whether the
CISG applies to questions regarding the substantive formation of an arbitration agreement when
the review is not conducted in the context of the most favorable law test [Masser/ Harraschain,
p. 104]. In any event, in the present case the formal requirements of an arbitration agreement have
been met [infra §62] and thus, the CISG would not be applied under the most favorable law test
under Art. VII(1) NYC.

In conclusion, Artt. 19(3) and 81(1) CISG do not extend the scope of the CISG to the Arbitration
Agreement and the most favorable law test is not applicable. Consequently, RESPONDENT cannot
rely on the Mace Case of the BGH. Therefore, the Tribunal shall not subject the Arbitration

Agreement to the CISG, but to the non-harmonized Mediterranean law.

II. The Tribunal should consider the jurisprudence in Danubia, which rejects the
application of the CISG to arbitration agreements

The Tribunal should not apply the CISG to the Arbitration Agreement. In the unlikely case that

the Tribunal finds that the CISG is applicable and decides, based on the CISG, that the Arbitration

Clause was not validly included in the Sales Contract [¢f. infra §109 et seqq.], a state court in Danubia

would likely set aside such an award.

Since the Tribunal has its seat in Danubia [R4, p. 32, the state courts in Danubia would have the
procedural competency to set aside the arbitral award pursuant to Art. 34(2) DAL

[¢f Redfern/ Hunter I, §§10.25, 10.38]. A setting aside procedure against a negative jurisdictional
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decision by an arbitral tribunal is possible based on Art. 34(2)(a)(iv) DAL. According to this
provision, a decision of an arbitral tribunal may be challenged if the procedure agreed upon by the
parties has not been followed. This should also be applied where an arbitral tribunal “/...] fails

entirely to give effect to the agreed dispute resolution of arbitration by wrongfully declining jurisdiction” [Born I,
p. 1196].

In Danubia, courts have generally rejected the application of the CISG to arbitration clauses
contained in contracts of sale, even if the law governing the arbitration agreement was the law of
a contracting state [PO7, p. 47 §4]. Thus, a decision of the Tribunal denying its jurisdiction based
on the application of the CISG to the Arbitration Agreement would likely be set aside by a state
court in Danubia. The Tribunal should therefore, in order to minimize the risk of rendering an
award that would likely be set aside, not apply the CISG to the conclusion of the Arbitration

Agreement.

D. THE ARBITRATION AGREEMENT IS ALSO VALID ACCORDING TO THE LAW OF
MEDITERRANEO

Should the Tribunal conclude that the law of Mediterraneo applies to the Arbitration Agreement,

the Parties nevertheless validly agreed on the jurisdiction of the Tribunal. CLAIMANT will show that

the Arbitration Agreement is formally valid (I). Furthermore, it is substantively valid according to

both the non-harmonized contract law of Mediterraneo (II), or alternatively, the CISG (III).

I. The Arbitration Agreement is formally valid since the formal requirements of
Art. 7 DAL have been met

The formal validity of an arbitration agreement is governed by the law of the arbitral seat

[supra §42]. Thus, the DAL governs the formal validity of the Arbitration Agreement, even if the

substantive validity was governed by the law of Mediterraneo [#/d..]. Therefore, the Arbitration

Agreement is formally valid [supra §41 et seqq.].

II. The Arbitration Agreement is substantively valid since the GCoS were validly
included in the Sales Contract according to the non-harmonized contract law
of Mediterraneo

The Arbitration Agreement is substantively valid since the GCoS were validly included in the Sales

Contract under the UPICC. The UPICC, as the non-harmonized contract law of Mediterraneo,

applies [POT7, p. 47 3] because the substantive validity of the Arbitration Agreement is not covered

by the scope of the CISG [supra [§47 et seqq..
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As shown above, the UPICC require that in order for standard terms to be included, an explicit
reference must be made to them and that a contract must be concluded [supra {45]. In the case at
hand, these requirements have been met [/bid.]. Unlike the contract law of Danubia, the non-
harmonized contract law of Mediterraneo does not contain an explicit provision stating that
standard terms do not need to be made available to the other party [¢f supra [46]. However, it is
possible under the UPICC to expressly include standard terms in a contract by a mere reference,
without having to convey the content of it to the other party, when there exists a usage [Naud¥,
Art. 2.1.19 §25]. Thus, a reference to a standard term which is widely used in a particular trade is
sufficient [zbid.]. This view is in line with the fact that the UPICC has more lenient requirements
for the inclusion of standard terms than the CISG does [POZ, p. 50 (16]. In the palm oil industry,
the common business practice is to include arbitration clauses in standard terms [PO2, p. 49 (11].
Thus, a usage of including standard terms containing arbitration clauses in a contract exists.
Therefore, the GCoS were expressly included without the need of making them available to

RESPONDENT.

If the Tribunal finds that the requirements for an express inclusion of the GCoS are not met in the
present case, the standard terms were, in any event, implicitly included. According to the official
comments on the UPICC, even an implied inclusion of standard terms may be admitted if there
exists a practice established between the parties or usage to that effect [UPICC Comment on
Art. 2.1.19, §3; of Bonell, p. 154]. As just shown, such a usage exists [supra [64]. Further, in
accordance with Art. 1.9 UPICC, there is an established practice between CLAIMANT and
RESPONDENT to refer to arbitration clauses [¢f infra [§85 et seqq., 118 et seq.]. Consequently, there
is a usage as well as an established practice of including standard terms containing arbitration
clauses in a contract, and therefore, the GCoS were implicitly included and did not need to be made

available to RESPONDENT.

In conclusion, the Arbitration Agreement is substantively valid since the GCoS were validly

included in the Sales Contract pursuant to the non-harmonized contract law of Mediterraneo.

III. Alternatively, the Arbitration Agreement is substantively valid, since the GCoS
were validly included in the Sales Contract according to the CISG

If the Tribunal were to find that the CISG is applicable to the conclusion of the Arbitration

Agreement (guod non), the Parties nevertheless agreed on the jurisdiction of the Tribunal. It will be

shown under Issue 3 [infra §109 et seqq.] that the GCoS containing the Arbitration Clause were

validly included in the Sales Contract under the CISG. Therefore, the Arbitration Agreement is

substantively valid.
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In conclusion to Issue 1, the Parties validly agreed on the jurisdiction of the Tribunal, since the
Arbitration Clause is valid. The choice of Mediterranean law merely applies to the Sales Contract
while the separate Arbitration Agreement is governed by Danubian law. Should Mediterranean law
govern the Arbitration Agreement, the CISG would not apply to the conclusion thereof, since it is
merely applicable to contracts of sale. In any event, both the non-harmonized contract law of

Mediterraneo and the CISG lead to the conclusion that the Parties validly agreed on arbitration.

THE PARTIES CONCLUDED A CONTRACT IN 2020

During the Palm Oil Summit on 28 March 2020, Mr Chandra (CLAIMANT’s COQO) approached
Ms Bupati (RESPONDENT’s Head of Purchasing) to discuss the sale of 20,000t of RSPO-certified
palm oil annually over the course of five years [NoA, p. 5 [4]. At this time, CLAIMANT was looking
for a new customer for its supply of sustainably sourced palm oil [NoA, p. 4 3] and RESPONDENT
was eager to enlarge its business in this sector [NoA, p. 5 §4; ¢ R3, p. 31 [5]. With this in mind, the
Parties both showed great interest in commercially engaging with each other [RNoA, p. 26 §4].
CLAIMANT will show that the ensuing negotiations culminated in the consent of the Parties to
conclude the Sales Contract (A) and that it is irrelevant that the contractual documents were not

countersigned by RESPONDENT (B).

As a matter of clarification, it should be noted that the law governing the Sales Contract is to be
determined separately from the Arbitration Agreement due to the separability presumption
[supra (9 et seqq.]. 1t is widely accepted that a general choice of law of a contracting state does not
qualify as an implied exclusion of the CISG since it forms part of the law of the respective
contracting state [Paprika Powder Case 1V} Potato Chips Plant Case; Turkish Yarn Case; Manner/ Schmitt,
Aprt. 6 §5]. In the present case, the Parties agreed on the law of Mediterraneo to govern the Sales
Contract [supra &), which includes the CISG [PO7, p. 46 §3]. Therefore, the CISG governs the

conclusion of the Sales Contract.

A. THERE WAS CONSENT BETWEEN THE PARTIES TO CONCLUDE THE SALES
CONTRACT

By email of 1 April 2020, RESPONDENT made an offer (I). CLAIMANT accepted the offer by email

of 9 April 2020 (IT). Even if CLAIMANT’s email of 9 April 2020 was to be considered a counteroffer,

RESPONDENT implicitly accepted it (TII).
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28 March 2020

1 April 2020

9 April 2020

Subsequently

—_—

Table 1: Timeline of the conclusion of the Sales Contract

I.

Palm Oil Summit

RESPONDENT’s email

CLAIMANT’s email

RESPONDENT’s conduct

Acceptance by
CLAIMANT
(A.IT)
Negotiations Offer by
between the RESPONDENT
Parties (A.I)
Alternative: Acceptance by
Counteroffer RESPONDENT
by CLAIMANT (A.III)
CLAIMANT and RESPONDENT CLAIMANT RESPONDENT
RESPONDENT orders 20,000t accepts these prepares its

discuss a long
term supply of
RSPO-certified

palm oil.

RSPO-certified
palm oil
annually for 5
years at a certain

price.

terms by email.
The GCoS do
not (alternatively
do) lead to a

counteroffer.

performance of
the Sales
Contract and
does not raise

any objections.

RESPONDENT made an offer by email on 1 April 2020

A proposal constitutes an offer if it is sufficiently definite and indicates the intention to be bound

to the contract in case of an acceptance [Arz. 74(1) CISG]. RESPONDENT’s email of 1 April 2020 is

sufficiently definite, because it specifies that 20,000t of RSPO-certified palm oil for a certain price

were ordered (1) and indicates RESPONDENT’s intention to be bound to the Sales Contract in case

of an acceptance by CLAIMANT (2).
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1. The proposal was sufficiently definite as it indicated that 20,000t of RSPO-
certified palm oil were ordered at a specific price

A proposal is sufficiently definite if it indicates the goods and fixes the quantity and the price

[Art. 14(1) CISG]. Ms Bupati ordered 20,000t of RSPO-certified palm oil per annum for the years

2021-2025 at the price of USD 900/t for the first year and for the years thereafter at the market

price minus 5% at time of shipment [C2, p. 12]. Therefore, the goods, the quantity, and their price

were determined, which made the proposal sufficiently definite.

2. The proposal indicated RESPONDENT’s intention to be bound by the Sales
Contract in case of an acceptance by CLAIMANT

RESPONDENT claims that the Parties never entered into a contract, because they were still at the

stage of negotiations [C7, p. 20; ¢/ RNoA, p. 27 §16]. However, RESPONDENT’s email of 1 April

2020 expressed its intention to be bound by a contract for the sale of RSPO-certified palm oil.

Pursuant to Art. 14(1) CISG, a proposal must indicate the intention to be bound in order to
constitute an offer. The intention to be bound draws the line between non-binding negotiations
and a binding offer, and therefore, is an important prerequisite for the conclusion of a contract
[Brunner/ Pfisterer/ Kister, Art. 14 §5; Schroeter, Art. 14 §25; Schwenzer/ Hachem/ Kee, §10.19]. When
there are doubts about one party’s intention to be legally bound, its statement is to be interpreted
with the understanding that a reasonable person of the same kind as the addressee would have had
under the same circumstances [Schroeter, Art. 14 §26, Spagnolo, Art. 14 §9; of. Art. 8(2) CISG]. For
the interpretation of statements, the circumstances of the case, including the contract negotiations
between the parties, shall be taken into account [Brunner/Hurni/Kissling, Art. 8 §§7, 17;
o Art. 8(3) CISG]. In one instance, a buyer who used the terms “order” and “we order” in its fax

message to a seller was found to have indicated its intention to be bound [Phtters Case].

In December 2019, RESPONDENT announced that it planned on increasing its production of palm
oil-based biofuel while upholding a commitment to protect the environment [RNoA, p. 25 3.
Considering this, Ms Bupati was very happy when Mr Chandra approached her at the Palm Oil
Summit and offered her a long-term supply of the environmentally friendly but limitedly available
RSPO-certified palm oil at a very favorable price [C7, p. 10 §11; RNoA, p. 26 §§4, 7]. After
negotiating the commercial terms of the sale, both agreed that Ms Bupati would — unless her
management did not approve — submit a definite offer to Mr Chandra [NoA, p. 5 §5; RNoA
p. 26 §8]. RESPONDENT’s CEO approved the transaction [RNoA, p. 26 §9], and accordingly,
Ms Bupati’s email of 1 April 2020 contained the exact commercial terms agreed between the Parties

at the Palm Oil Summit [C7, p. 12; of. RNoA, p. 26 §9]. Furthermore, this email had the subject
22
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“Purchase offer” and explicitly stated that “/...] I would like to place the following order with you |[...J”
(emphasis added) [C2, p. 72]. If RESPONDENT thought the negotiations were still ongoing [C7,
. 20; of. RNoA, p. 27 (16], it did not make this known to CLAIMANT. Thus, to the understanding
of a reasonable person of the same kind as CLAIMANT pursuant to Art. 8(2), (3) CISG, the email

of 1 April 2020 shows RESPONDENT’s intention to be bound to the Sales Contract.

Consequently, RESPONDENT’s email of 1 April 2020 amounts to a binding offer pursuant to
Art. 14(1) CISG, because it is sufficiently definite and indicates RESPONDENT’s intention to be

bound to the Sales Contract.

II. CLAIMANT accepted the offer by email on 9 April 2020
CLAIMANT’s email of 9 April 2020 cannot be considered a counteroffer (1), and therefore,

constitutes an acceptance, to which RESPONDENT did not object without undue delay (2).

1. CLAIMANT’s email of 9 April 2020 was not a counteroffer, because it did not
materially alter the terms of RESPONDENT’s offer
Pursuant to Art. 19(1), (2) CISG, a response to an offer containing material alterations constitutes
a counteroffer. Generally, terms relating to the settlement of disputes are considered to alter the
terms of the offer materially A7z 79(3) CISG]. However, according to the prevailing opinion, this
rule is refutable in individual cases [Jumping Horse Case; Monoammoninm Phosphate Cases
Brunner/ Pfisterer/ Kister, Art. 19 §5; Ferrari, Art. 19 §10; Schroeter, Art. 19 §15; Schulze, Chapter 8 §61;
Spagnolo, Art. 19 [14]. Whether the alteration is material depends on the circumstances of the case,

such as the negotiations between the parties, their established practice, and applicable usages [z6zd.].

CLAIMANT’s email of 9 April 2020, in response to RESPONDENT’s offer of 1 April 2020, referred
to the GCoS which contain an arbitration clause [C4, p. 17; R4, p. 32]. Even if this clause concerns
the settlement of disputes, this did not materially alter the terms of RESPONDENT’s offer because
of the preliminary negotiations between the Parties (a), the established practice between their

representatives (b), and the according usage in the palm oil industry (c).

a) The Parties discussed arbitration as their dispute resolution mechanism and in

this context, the Arbitration Clause corresponds with RESPONDENT’s interests
Because of the prior discussions between the Parties at the Palm Oil Summit, CLAIMANT’S
reference to the Arbitration Clause in its email of 9 April 2020 cannot be interpreted as a material
alteration to the terms of RESPONDENT’s offer. On account of the preliminary negotiations

between the parties, a reference to an arbitration clause does not have to result in a material
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alteration of an offer [supra (80]. This is even more the case if the alteration benefits the offeror

[Monoanmoninm Phosphate Case; Schulze, Chapter 8 §61; Perales 1 iscasillas, Editorial Remarks, at fn. 0].

As a consequence of the negotiations between the Parties, Ms Bupati necessarily accepted
arbitration as their dispute resolution mechanism [s#pra [37]. When expressing her concerns about
investment arbitration [C2, p. 72], she had forgotten that CLAIMANT’s Arbitration Clause, no longer
provides for arbitration under an industry-related institution [¢f RNeA, p. 27 12]. Thus, the
Arbitration Clause contained in the GCoS falls in line with RESPONDENT’s demand and interests,

as expressed in the email of 1 April 2020 [C2, p. 12].

b) The reference to an arbitration clause was consistent with the established
practice between the Parties
CLAIMANT’s reference to an arbitration clause in the email of 9 April 2020 does not qualify as a
material alteration to RESPONDENT’s offer of 1 April 2020, because it is in line with the practice
established between the Parties’ representatives. Alterations to terms relating to the settlement of
disputes can be classified as non-material, due to practices established between the parties
[supra §80]. Although the Parties themselves have not directly concluded contracts in the past,
CLAIMANT and Southern Commodities established a practice to refer to arbitration clauses in the

contracts concluded between them (aa), which must be attributed to RESPONDENT (bb).

aa) CLAIMANT and Southern Commodities had established a practice between
them to refer to arbitration clauses
Mr Chandra and Ms Bupati have established a practice pursuant to Art. 9(1) CISG to refer to
arbitration clauses when concluding contracts for CLAIMANT and Southern Commodities.
According to Art. 9(1) CISG, the parties are bound by any practices which they have established
between themselves. For a practice to be considered as established, the conduct in question must
occur for a certain duration and/or appear in several concluded contracts [Pizza Boxes Case;
Tantalum Powder Case I1; Brunner/ Hurni/ Kissling, Art. 9 §3; Perales 1iscasillas, Art. 9 §8; Schmidt-Kessel,
Aprt. 9 §8]. Thereby, at least three or four previous dealings are necessary [Pizza Boxes Case; Perales
Viscasillas, Art. 9 §11; of. Bulgarian White Urea Case; Schmidt-Kessel, Art. 9 §8]. This will enable the
parties to justifiably expect that the same practice will be observed again in a similar instance

[Brunner/ Hurni/ Kissling, Art. 9 §3; Schmidt-Kessel, Art. 9 §8; of. Schroeter, Art. 14 §77).

From 2010 to 2018, CLAIMANT and Southern Commodities concluded approximately forty
contracts [R3, p. 37 (2], always relying on the same contract template [C7, p. 9 [4]. Until 2016, this
contract template, as well as the GCoS pre-2016, provided for arbitration [PO2, p. 52 §25].
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Ms Bupati, in her former role at Southern Commodities, was familiar with this arbitration clause
as she once took a closer look at it in 2014 [RNoA, p. 27 §17]. When CLAIMANT changed its
contractual templates as well as the GCoS pre-2016, Mr Chandra notified Ms Bupati of this [C7,
p. 904, RNoA, p. 27 §12; PO2, p. 50 §18]. For the eight contracts that were concluded over the
following two years between CLAIMANT and Southern Commodities, both continued using this
template containing the reference to the GCoS including the Arbitration Clause [PO2, p. 48 §7].
This enabled CLAIMANT to justifiably expect to proceed according to this conduct in the future.
Consequently, this constitutes an established practice between CLAIMANT and Southern
Commodities, in accordance with Art. 9(1) CISG, to refer to arbitration clauses in the contracts

concluded between them.

bb) The established practice between CLAIMANT and Southern Commodities must
be attributed to RESPONDENT
It is irrelevant that the Parties have not directly concluded contracts in the past, because the practice
established between CLAIMANT and Southern Commodities must be attributed to RESPONDENT.
Art. 79(1), (2) CISG is based on the principle that a party is liable for any person it engages
[Brunner, Art. 79 §9; Schwenzer, Art. 79 §§10, 21]. Employees are included in this category [Magnus,
Art. 79 §43; Schwenzger, Art. 79 §41]. According to this general principle of the CISG, a party must
carry the risk of assigning other persons to perform its obligations, since it benefits from their work
[Atamer, Art. 79 §60]. Therefore, any conduct and knowledge of such people must be attributed to
the engaging party [Art. 7(2) CISG; Schwenzer, Art. 79 §10]. This corresponds with the general
principle that facts which are known to the agent, e.g. an employee, are attributable to the principal
[Magnus, §22), regardless of their source [DeMott, p. 304; of. Carter v. Guglinzzi]. An exception might
only apply if the agent learned the knowledge under circumstances creating a duty of confidentiality

to another party [DeMott, p. 304], which is not the case here.

Ms Bupati is the Head of Purchasing in RESPONDENT’s palm oil unit [R3, p. 37 (4]. Therefore, she
is an employee of RESPONDENT and, in particular, the person responsible for the conclusion of
the present Sales Contract [PO2, p. 49 (12]. Her work in the purchasing department at Southern
Commodities has made Ms Bupati experienced in the palm oil industry and has created
connections between her and palm oil producers [R3, p. 37 [§2, 4]. CLAIMANT is precisely such a
connection of Ms Bupati’s. For this reason, RESPONDENT’s parent company, Southern
Commodities, deliberately moved Ms Bupati into her current position [R5, p. 37 f4, PO2, p. 48 §5].
While Ms Bupati acquired the relevant knowledge while she was engaged at Southern
Commodities, this is irrelevant in view of the principle of imputed knowledge established
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above [supra {87]. Since RESPONDENT benefits from Ms Bupati’s work, her knowledge, experience,

and the practices she established within the palm oil industry must be attributed to RESPONDENT.

In conclusion, the practice between CLAIMANT and Southern Commodities to refer to arbitration

clauses in their contracts must be attributed to RESPONDENT.

c) The inclusion of arbitration clauses in contracts of sale is a common practice
in the palm oil industry
CLAIMANT’s reference to an arbitration clause in its email of 9 April 2020 [C4, p. 17] cannot be
qualified as a material alteration to RESPONDENT’s offer of 1 April 2020, as there is a common
business practice in the palm oil industry to include arbitration clauses in contracts [¢f PO2,
p. 49 §17]. Due to usages, a change to the terms of an offer that concerns the settlement of disputes
can be qualified as non-material [supra §80]. Pursuant to Art. 9(2) CISG, the parties to an
international sales contract are presumed to comply with the rules of their particular trade
[Gillette/ Walt, p. 121, ¢f. Brunner/ Hurni/ Kissling, Art. 9 §1; Mankowski, Art. 9 §7], when they knew or
ought to have known this usage, which is widely known and regularly observed by the majority

involved in their industry [Arz 9(2) CISG; Bonell, Art. 9 §2.2; Perales Viscasillas, Art. 9 §20).

Most contracts used in the palm oil industry are based on contract models that provide for
arbitration [PO2, p. 49 (11]. Thus, there is a usage in the palm oil industry to include arbitration
clauses in contracts [¢f PO2, p. 49 f171]. On RESPONDENT’s behalf, it is Ms Bupati who is
responsible for the present Sales Contract, whose knowledge must be attributed to RESPONDENT
[supra §§87 et seqq.]. It must be assumed that she knew of this usage, since she has been working in
this industry since 2010 [R3, p. 37 §2]. Consequently, RESPONDENT was aware of the usage in the

palm oil industry to refer to arbitration clauses in contracts.

In conclusion, CLAIMANT’s reference to an arbitration clause did not materially alter the terms of
RESPONDENT’s offer and was, therefore, not a counteroffer pursuant to Art. 19(1), (2) CISG,
because of the preliminary negotiations between the Parties, the established practice between their

representatives, and the according usage in the palm oil industry.

2. The email of 9 April 2020 constituted an acceptance of RESPONDENT’s offer to
which RESPONDENT did not object without undue delay

A statement made by the offeree indicating assent to an offer is an acceptance [¢- Arz. 18(1) CISG].

It may be explicit or implied and can be made in any form [Brunner/ Pfisterer/ Kister, Art. 18 §3;

Ferrari, Art. 18 §4]. Further, the statement of acceptance must express a corresponding intent to be

bound to the terms of the offer [Brunner/ Pfisterer/ Koster, Art. 18 {4, Schroeter, Art. 18 §2).
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Attached to the email of 9 April 2020, CLAIMANT sent a pdf-file of the contractual documents [C4,
2. 17] to RESPONDENT in which the terms of Ms Bupati’s offer had been included [C3, p. 73]. This
email read “I have inserted the terms of your offer into the Contract, which we accept’ [C4, p. 17]. Thus,
CLAIMANT explicitly indicated assent to the terms of RESPONDENT’s offer. Furthermore,
CLAIMANT wanted to be bound to RESPONDENT’s offer because it had just lost a major customer
and was looking for a replacement [NoA, p. 4 §3]. Therefore, CLAIMANT’s email of 9 April 2020 is

an acceptance of RESPONDENT’s offer.

An acceptance which does not materially alter the terms of an offer retains its function as an
acceptance and leads, unless the offeror objects, to the conclusion of a contract [Arz 719(2) CISG].
This objection must be made expressly and without undue delay [Bridge, §71.10; Enderlein,
Art. 19 §6; Mankowski, Art. 19 §30; Spagnolo, Art. 19 §22]. Generally, it should be made within a
maximum of three working days [Gruber, Art. 19 §16; Schroeter, Art. 19 §28; of. Rapeseed Dregs Case;
Dornis, Art. 19 §28]. When RESPONDENT sent its letter of 30 October 2020 concerning the
“Termination of Negotiations” [C7, p. 20], over half a year had passed since CLAIMANT’s acceptance
[C4, p. 17]. Thus, this objection was significantly delayed. Consequently, RESPONDENT did not
object to CLAIMANT’s acceptance without undue delay. Pursuant to Art. 18(1) CISG in conjunction
with Art. 19(2) CISG, the Sales Contract should, therefore, be deemed to have been concluded
shortly after CLAIMANT’s email of 9 April 2020.

III. Even if CLAIMANT’s email of 9 April 2020 was to be considered a counteroffer,
RESPONDENT implicitly accepted it

Even if the Tribunal is of the opinion that CLAIMANT’s email of 9 April 2020 did constitute a

counteroffer (guod non), RESPONDENT implicitly accepted it by preparing its performance under the

Sales Contract (1) and by raising no objections in a timely fashion (2).

1. RESPONDENT prepared its performance of the Sales Contract by arranging for
the letter of credit
The initiation of the opening of the letter of credit by RESPONDENT should be deemed an act of
performance pursuant to Art. 18(1) CISG. An acceptance can be made by statement or by other
conduct indicating assent to an offer [Arz 78(7) CISG]. Whether conduct indicates assent to an
offer must be determined in accordance with Art. 8(2), (3) CISG, considering all circumstances of
the individual case [Dornis, Art. 18 §21; Schroeter, Art. 18 §13]. Accordingly, the opening of a letter
of credit can be considered as indicating assent to an offer [Magellan v. Salzgitter;
Brunner/ Pfisterer/ Kister, Art. 18 §6; Dornis, Art. 18 §22; Schroeter, Art. 18 §13]. Furthermore, complete

performance is not required [DiMatteo, p. 78; Farnsworth, Art. 18 §2.2; Spagnolo, Art. 18 §11]. Acts of
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preparation for performance, such as arranging for a letter of credit, may also qualify as conduct

equivalent to an acceptance pursuant to Art. 18(1) CISG [Farnsworth, Art. 18 §2.2).

The Sales Contract requires RESPONDENT to open a letter of credit [C3, p. 14 (7a]. When
RESPONDENT asked CLAIMANT for suitable banks to open the letter of credit on 3 May 2020,
RESPONDENT had just experienced problems with another customer who tried to get out of a
contract by alleging that the letter of credit was not issued by an acceptable bank [POZ, p. 57 §22;
R2, p. 30]. By discussing this preemptively, RESPONDENT wanted to avoid similar problems with
CLAIMANT [¢f. PO2, p. 51 §22]. After this, Ms Bupati’s assistant contacted several banks on
30 May 2020 regarding opening the letter of credit, thereby preparing the performance of
RESPONDENT’s obligations arising out of the Sales Contract [PO2, p. 57 23]. While the letter of
credit had not yet been opened in October 2020, because Ms Bupati’s assistant was suddenly absent
from work for two months, there was still enough time, upon the assistant’s return to open the
letter of credit [/bid.]. In any event, RESPONDENT’s arrangements regarding opening a letter of

credit are sufficient to indicate assent to CLAIMANT’s counteroffer [¢f. Farnsworth, Art. 18 §2.2).

2. RESPONDENT did not oppose the counteroffer in due course, despite its duty to
notify CLAIMANT of any objections in a timely fashion
If RESPONDENT was not willing to enter into the Sales Contract, it should have notified CLAIMANT
by objecting to the email of 9 April 2020 within a timely fashion. As found in Filanto v. Chilewich,
“la]n offeree who |...] fails to notify the offeror of its objection to the terms of the contract within a reasonable time
will, under certain circumstances, be deemed to have assented to those terms”. Not only do courts [Calzados
Magnanni v. Shoes General; Iroko Wood Case] and commentators [Farnsworth, Art. 18 §2.3; Schroeter,
Art. 18 §19; Schulze, Chapter 8 §55; Spagnolo, Art. 18 §13; Official Records, p. 23 4] support this, but
the provisions of the CISG themselves recognize this rule. Although silence in itself does not
constitute an acceptance [Arz 18(7) CISG], the Tribunal should, in accordance with
Art. 8(3) CISG, consider the practice between the Parties pursuant to Art. 9(1) CISG when
deciding whether RESPONDENT’s lack of objection can be regarded as an implied acceptance [z67d.].
As shown above, Art. 9(1) CISG requires the repeated confirmation of a conduct to create a
justified expectation that it will be observed again [s#pra [§5], and any practice established between

CLAIMANT and Southern Commodities must be attributed to RESPONDENT [supra (87 et seqq.].

When concluding contracts on behalf of Southern Commodities, Ms Bupati would, in every case,
expressly object within a week if she did not accept CLAIMANT’s terms [PO2, p. 49 §9; o R3,
p. 31 §3]. Because of this, CLAIMANT could justifiably expect for this to remain unchanged if its

terms were not agreed with. Thus, RESPONDENT was obliged to timely object if it did not agree
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with the terms of CLAIMANT’s email of 9 April 2020. However, between this email and
RESPONDENT’s letter concerning the “Termination of Negotiations” on 30 October 2020, over half a
year had passed [s#pra §95]. Until actions by environmental activists started to affect its share price
[CG6, p. 19], RESPONDENT never objected to CLAIMANT’s email of 9 April 2020. On the contrary,
RESPONDENT even took steps to prepare its performance of the Sales Contract [supra [§97 et seqq.].
Since Ms Bupati put her assistant in charge during her absence, who would /... ] zake care of further
discussions, if any, and the implementation of the Contract” [C2, p. 12; ¢t PO2, p. 49 §12; PO2, p. 51 §21],
there is no satisfactory explanation for why RESPONDENT did not timely object to CLAIMANT’s

email of 9 April 2020 if it was unwilling to conclude the Sales Contract in the first place.

As a result of interpreting RESPONDENT’s preparations for the performance of the Sales Contract
pursuant to Art. 8(2), (3) CISG, RESPONDENT should be deemed to have implicitly accepted the
counteroffer in accordance with Art. 18(1) CISG. Specifically, RESPONDENT arranged for the letter
of credit to be opened and did not object in a timely fashion. Consequently, even if the Tribunal
considered CLAIMANT’s email of 9 April 2020 as constituting a counteroffer (quod non), the Sales

Contract would have been concluded in this case as well.

B. IT 1S IRRELEVANT THAT RESPONDENT DID NOT COUNTERSIGN THE SALES
CONTRACT, SINCE COUNTERSIGNATURES WERE NOT REQUIRED

RESPONDENT might argue that the Parties did not fulfill the necessary formal requirements to

conclude a contract of sale, because RESPONDENT never signed the contractual documents

[¢f NoA, p. 28 (17]. However, this is irrelevant, because neither the CISG nor the Parties required

a specific form to conclude the Sales Contract.

First, there are no form requirements under the CISG in order to conclude contracts
[Brunner/ Balogh, Art. 11 §1; Huber/ Mullis, p. 37]. Art. 11 CISG states that ““/a] contract of sale need not
be concluded in or evidenced by writing and is not subject to any other requirement as to form. [...[”. It follows
that the CISG does not require contracts to be signed in order to be validly concluded [¢f. Schmidr-
Kessel, Art. 11 §20]. As a result, RESPONDENT was not required by the CISG to sign the Sales

Contract to be bound by it.

Second, in accordance with Artt. 6 and 9(1) CISG, it is possible for parties to agree on or establish
a practice of formal requirements [Schwidt-Kessel, Art. 11 §20; of. Brunner/Balogh, Art. 11 [4;
Huber/ Mullis, p. 39; Manner/ Schmitt, Art. 6 §§]. An agreement requires explicit or implicit consent
between parties [Schmidt-Kessel, Art. 11 §20]. To establish a practice, a justified expectation that the

parties will proceed correspondingly in the future needs to be created [supra §§5]. This rule is an
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expression of the general prohibition of going against one’s own conduct and refers to the element

of trust which has emerged between the parties [¢f Schmidt-Kessel, Art. 9 (8.

However, during the negotiations, the Parties never explicitly stated that both their signatures
would be required for the conclusion of the Sales Contract. Nor could RESPONDENT have
reasonably believed that a signature requirement had been agreed on implicitly. The Parties had
previously merely discussed the template used for the Sales Contract [C2, p. 2] and the only time
a signature was requested was in the email sent by CLAIMANT on 9 April 2020. Even so, CLAIMANT
only asked for the return of a signed version of the contractual documents /... ] for [its] files and the
necessary paperwork _for shipments” [C4, p. 17]. A reasonable person pursuant to Art. 8(2) CISG in the
same situation as RESPONDENT could not have understood this to mean that a signature was a

prerequisite for contract conclusion.

Furthermore, while established practices between Mr Chandra and Ms Bupati must indeed be
attributed to the respective party [supra [(87 et seqq.], Ms Bupati has failed on at least five previous
occasions to return countersigned versions of other contracts [C7, p. 9 (3]. Even so, the respective
contracts were always performed [C7, p. 9 [3]. CLAIMANT could not justifiably expect that future
contracts would not be concluded, simply because countersigned versions were not returned. In
fact, concerning the Sales Contract, CLAIMANT was not worried when Ms Bupati had not

countersigned in early May 2020, since she had forgotten to do so in the past [C5, p. 18 §7].

Finally, RESPONDENT cannot be allowed to use a missing signature in order to avoid being bound
by the Sales Contract. In the past, CLAIMANT never insisted on Ms Bupati’s signature, and still
performed its part of the contracts [¢f C7, p. 9 §3]. RESPONDENT should not now be able to hold
CLAIMANT’s past leniency towards Ms Bupati’s negligence against CLAIMANT. In summary,
RESPONDENT was not required to countersign in order to conclude the Sales Contract, neither by
the CISG, nor by party agreement, nor by established practice. It is, therefore, irrelevant that

RESPONDENT did not return the countersigned Sales Contract.

%k ok

In conclusion to Issue 2, the Parties agreed on the terms of the contract and intended to be bound
by it. It is irrelevant that the contractual documents were not countersigned by RESPONDENT, since
a countersignature was not required. The Tribunal should therefore find that the Sales Contract

was concluded in 2020.
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THE GCOS WERE VALIDLY INCLUDED IN THE SALES CONTRACT

CLAIMANT will show that the GCoS were validly included in the Sales Contract. As shown above,
the CISG is applicable to the Sales Contract [s#pra §70]. Also, it is undisputed between the Parties
that the law of Mediterraneo, including the CISG, governs at least all provisions of the Sales

Contract apart from the Arbitration Clause [PO2, p. 52 (33].

The inclusion of the GCoS under the CISG is not only relevant in the event the Arbitration
Agreement’s substantive validity is found to be governed by the law of Mediterraneo, including the
CISG [supra §67]. Other substantive provisions of the GCoS may become relevant at a later stage
of the proceedings. In particular, Art. 4 GCoS provides the seller (Ze. CLAIMANT) with an
opportunity to take remedial action in case of any breach of contract before the buyer
(z.e. RESPONDENT) may terminate the contract [PO2, p. 52 §37]. RESPONDENT alleges a breach of
contract, in case the Sales Contract is found to have been concluded [RNoA, p. 28 §20]. Therefore,

it is necessary to decide whether the entire GCoS were included in the Sales Contract.

It will be shown that the CISG allows for standard terms to be implicitly included in a contract (A)

and the GCoS were accordingly included in the Sales Contract (B).

A. THE CISG ALLOWS FOR STANDARD TERMS TO BE IMPLICITLY INCLUDED IN A
CONTRACT OF SALE

The CISG does not expressly state the specific requirements under which standard terms are

included in a contract. As a result, courts must interpret the CISG’s general provisions on the

formation of contracts to determine the relevant requirements [Tantalum Powder Case I; Tantalum

Powder Case 1I; Ferrari, Art. 14 §38; Schmidt-Kessel, Art. 8 (§56 et seqq.; Schroeter, Art. 14 §40]. In this

respect, the following two approaches have been adopted in cases rendered under the CISG.

First, in the Machinery Case, the German Federal Court of Justice (BGH) established a strict “making
available” requirement. Accordingly, standard terms must have been transmitted to the offeree
when contracting, or at least must have been otherwise accessible [Machinery Case]. This view has
been accepted by some legal authotities [Pirz, p. 135, Spagnolo, Art. 14 §19; of. Huber/ Mullis, p. 32)

and was followed in other cases [Car Phones Case; Multimedia Recorders Case; Sesame Seeds Case).

Second, in the Propane Gas Case, the Austrian Supreme Court of Justice (OGH) held that the
inclusion of standard terms “/...] can also be done implicitly or can be inferred from the negotiations between
the parties or a practice which has developed between then”. Consequently, pursuant to this second

approach, courts must look at the specific circumstances of each case to determine whether
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standard terms have been included in a contract [Propane Gas Case; of. Schmidt-Kessel, Art. 8 §59]. This
approach was followed in other cases before Austrian courts [Spacers for Insulation Glass Case;
Tantalum Powder Case 1; Tantalum Powder Case II|. Furthermore, it has been accepted in other
jurisdictions such as Belgium [Gantry v. Research Consulting Marketing] and Germany [Dutch Plants
Case; 1Vine Wax Case] as well as by several legal scholars [Berger 111, p. 17; Eiselen, p. 21; Schmidt-Kessel,
Art. 8 §59; of. Schroeter, Art. 14 [45].

In the present case, the OGH approach should be preferred. The “making available” requirement
by the BGH in the Machinery Case is based on the assumption that the offeree, without having at
least been given access to the standard terms by the offeror, could not have known that to which
it is agreeing [Kdbler, p. 106]. However, this assumption may turn out to be wrong in a situation
where the offeree could well have known that to which it is agreeing [¢f. Eiselen, p. 13; Kobler, p. 111].
This is precisely the case here, since Ms Bupati was sufficiently familiar with the GCoS, based on
her previous dealings with CLAIMANT on behalf of Southern Commodities, whose knowledge must
be attributed to RESPONDENT [supra §§87 et seqq.]. Therefore, the approach adopted by the OGH
and other authorities is preferable, as it takes the specific circumstances of a particular case into

account, as mandated by Art. 8(3) CISG [¢f Berger 111, p. 17; Eiselen, p. 14; Schmidt-Kessel, Art. 8 §59].

As shown above, in accordance with the approach of the OGH, the inclusion of standard terms
can be inferred from the negotiations or from an established practice between the parties, even if
the standard terms were not made available to the offeree. Furthermore, according to the doctrine
and case law “/.../ a reasonable person of the same kind as the party under the same circumstances” pursuant
to Art. 8(2) CISG must understand that the person sought to include the standard terms [Propane
Gas Case; Tantalum Powder Case I; Tantalum Powder Case I1; Schmidt-Kessel/ Meyer, p. 178, Schroeter, Art.
14 (43]. Two requirements must be met. First, there must be a reference to the standard terms,
which makes it sufficiently clear that they shall apply to the specific contract [Piltz, p. 135;
Schmidt-Kessel, Art. 8 [56]. Second, the offeree must have been aware of the content of the standard
terms [Schroeter, Art. 14 (43, 78]. This can be assumed if they were validly included in one or more
previous contracts and were, therefore, made available in the past [b:d.]. Lastly, according to
Artt. 18 et seqq. CISG, it is necessary that the standard terms were accepted [Schroeter, Art. 14 §81].

Consequently, the CISG allows for standard terms to be included implicitly in a contract.

B. THE GCOS WERE IMPLICITLY INCLUDED IN THE SALES CONTRACT
It will be shown that under the present circumstances, the GCoS were implicitly included in the

Sales Contract, according to the approach taken by the OGH. This can be inferred from the
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practice which has been developed between CLAIMANT and Southern Commodities and must be
attributed to RESPONDENT (I). Furthermore, a sufficiently clear reference was made (II). Also,

RESPONDENT was aware of the GCoS (III) and accepted their inclusion (IV).

I. Due to the established practice between CLAIMANT and Southern

Commodities, CLAIMANT did not have to provide RESPONDENT with the GCoS
In accordance with the approach of the OGH, the Tribunal should consider the relevant
circumstances of the present case as mandated by Art. 8(3) CISG. Accordingly, established
practices between the parties are such circumstances [¢f Arz. 8(3) CISG]. These practices are not
limited to contract formation or contract content, but also apply in respect to the inclusion of
certain terms, e.g. standard terms [Perales VViscasillas, Art. 9 §10; Schmidt-Kessel, Art. 9 (3]. As shown
above, the repeated confirmation of conduct must create a justified expectation that it will be
observed again [supra {§5]. Also, any practice established between CLAIMANT and Southern

Commodities must be attributed to RESPONDENT [supra (87 et seqq.].

CLAIMANT and Ms Bupati, when working for Southern Commodities, concluded around forty
contracts [R3, p. 31 §2; ¢ C1, p. 9 §2], in which references to the relevant standard terms were made
in the accompanying letters or emails [C7, p. 9 (4]. The relevant standard terms themselves were,
however, not usually attached [¢f NoA, p. 7 §20]. Instead, CLAIMANT relied on Southern
Commodities to be aware of their content [NoA, p. 7 §20; ¢ C1, p. 9 [4]. Because of this established
practice, CLAIMANT did not have to provide RESPONDENT with the GCoS. Consequently,
CLAIMANT need not to provide RESPONDENT with the GCoS where it had prior knowledge of the

content of the standard terms [¢f. Propane Gas Case; CISG-AC Op. No. 13, §2.6].

II. A sufficiently clear reference to the GCoS was made in CLAIMANT’s email of
9 April 2020 and in the contractual documents attached to it
A reference is sufficiently clear when it is clear to “/...] a reasonable person of the same kind as the party
under the same circumstances” [Art. 8(2) CISG; Tantalum Powder Case 1; Berger 111, p. 17]. There was a
reference in both the contractual documents [C3, p. 73] and in CLAIMANT’s email of 9 April 2020
[C4, p. 17]. Both references state: “Seller’s General Conditions of Sale apply” |C3, p. 13; C4, p. 17; PO2,
p. 53 §40b]. CLAIMANT had informed Ms Bupati about the change to the GCoS in 2016, and
without any objection, they concluded eight more contracts with the reference to the GCoS in the
following two years [PO2, p. 48 7). A reasonable person of the same kind as RESPONDENT under
the same circumstances would understand these references to mean that the GCoS, and not the
GCoS pre-2016 would be applicable to the Sales Contract. Consequently, the reference to the

GCoS was sufficiently clear.
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II1. RESPONDENT was aware of the content of the GCoS

Through Ms Bupati, RESPONDENT was aware of the content of the GCoS. In continuous business
relationships, ongoing awareness of the content of standard terms can be assumed if the following
requirements are met: The text of the standard terms must have been made available in the past,
and the standard terms must have been validly included in one or more contracts afterwards [Spacers
Sor Insulation Glass Case; Tantalum Powder Case 11, Schroeter, Art. 14 §§58, 78]. Further, consideration
must be given to the specific circumstances of the case at hand, such as the duration of the business

relationship, the number of, and the intervals between, the transactions [Schroeter, Art. 14 59).

From 2010 to 2018, CLAIMANT and Southern Commodities concluded around four to five
contracts of sale per year, for which the relevant negotiations were done by Ms Bupati [C7, p. 9 §2].
In 2011, Southern Commodities was provided with a copy of the GCoS pre-2016 by CLAIMANT
[NoA, p. 7 §20; RNoA, p. 27 §11], which Ms Bupati took a closer look at in 2014, due to arbitration
between these parties [RNoA, p. 27 §11; PO2, p. 50 §18]. Ms Bupati was therefore both provided
with and aware of the content of the GCoS pre-2016 [NoA, p. 7 §20; of. RNoA, p. 27 §11].

The only change made to the GCoS pre-2016 was the revision of Art. 9 [C7, p. 9 §4,; R4, p. 32]. It
is undisputed that CLAIMANT discussed the details of this change with Ms Bupati in 2016 [C7,
p. 904, PO2, p. 48 §7; PO2, p. 50 (18], thereby providing her with the new content of the GCoS.
In the following two years, eight more contracts of sale were concluded between CLAIMANT and
Southern Commodities, in which the GCoS were referenced without objection [PO2, p. 48 (7).
Since these contracts were subsequently performed [z67d.], it can be assumed that the GCoS were

validly included in these contracts.

In conclusion, there were frequent dealings over a period of eight years, during which around forty
contracts of sale were concluded and performed. Meanwhile, CLAIMANT kept Ms Bupati informed
about the one and only change to its standard terms. It is fair to assume that Ms Bupati, now acting
for RESPONDENT, was sufficiently aware of the content of the GCoS when the Sales Contract was
concluded. Ms Bupati’s knowledge and business practices must be attributed to RESPONDENT

[supra §§87 et seqq.]. Therefore, RESPONDENT was aware of the content of the GCoS.

IV. RESPONDENT accepted the inclusion of the GCoS in the Sales Contract
RESPONDENT accepted the inclusion of the GCoS in the Sales Contract. The GCoS were implicitly
included in RESPONDENT’s offer of 1 April 2020, which was accepted by CLAIMANT on

9 April 2020. Alternatively, if CLAIMANT’s email of 9 April 2020 was to be considered a
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counteroffer, its reference to the GCoS and the terms contained therein were implicitly accepted

by RESPONDENT.

An offer, as any other statement by a party, must be interpreted based on the understanding a
reasonable person under the same circumstances would have [Arz §(2) CISG|. Ms Bupati’s email
of 1 April 2020 states that “/...] I assume the documents for the sale of palm oil are largely comparable to those
for the sale of kernel oil and are based on your shortened version of the FOSF.A/PORAM Model Contract?” |[C2,
p- 12]. By interpreting her statement pursuant to Art. 8(2) CISG, this reference indicated that she
anticipated the Parties would conclude the Sales Contract as they usually had done in the past,
which included the GCoS. As shown above, CLAIMANT accepted this offer by email on 9 April

2020 [supra §94]. Thus, the Parties agreed on the inclusion of the GCoS in the Sales Contract.

Even if CLAIMANT’s email of 9 April 2020 was to be considered a counteroffer, it is not required
for a valid acceptance of standard terms that their inclusion in a contract is expressly confirmed
[Schroeter, Art. 14 [82]. Rather, acceptance of the standard terms can result from the conduct of the
offeree indicating that it has accepted them [Centrifuge Case; CISG-AC Op. No. 13, §2.13;
of Schmidt-Kessel, Art. 8 [56]. As stated above, RESPONDENT’s preparations for opening a letter of
credit constitute an act of performance pursuant to Art. 18(1) CISG [supra §§97 et seqq.]. Hence,

RESPONDENT accepted the inclusion of the GCoS in the Sales Contract.

B 3

In conclusion to Issue 3, the GCoS were validly included in the Sales Contract. The CISG allows
standard terms to be implicitly included in a contract of sale, which the Parties accordingly did in

the present case.

PRAYER FOR RELIEF

For the stated reasons, CLAIMANT respectfully requests the Tribunal to find that:

1) The Parties validly agreed on the jurisdiction of the Tribunal;
a. 'The law of Danubia governs the Arbitration Agreement;
b. In the event that the Arbitration Agreement is governed by the law of
Mediterraneo, the CISG is not applicable;
2) 'The Parties concluded the Sales Contract in 2020;
3) The GCoS were validly included in the Sales Contract; and

4) RESPONDENT shall bear the cost of these arbitral proceedings.
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